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ABSTRAK

Penelitian ini membahas problematika kepastian hukum terhadap ujaran kebencian
dalam ruang digital pasca perubahan Undang-Undang Nomor 19 Tahun 2016
menjadi Undang-Undang Nomor 1 Tahun 2024, khususnya melalui Pasal 28 ayat
(2) dan penambahan Pasal 27A. Meskipun perubahan tersebut dimaksudkan sebagai
bentuk restrictio legis untuk melindungi kepentingan umum dari penyebaran
informasi bermuatan SARA dan potensi permusuhan sosial, substansi norma yang
dirumuskan belum sepenuhnya memenubhi prinsip /ex certa dalam hukum pidana.
Penggunaan frasa seperti “muatan kebencian”, “permusuhan”, dan ‘“keonaran”
tanpa definisi yuridis yang jelas telah menimbulkan ruang interpretasi yang luas dan
berpotensi menimbulkan penyalahgunaan kewenangan. Penelitian ini menggunakan
metode pendekatan normatif yuridis dengan analisis berbasis teori kepastian hukum
dan teori negara hukum. Temuan menunjukkan bahwa ambiguitas norma
memperbesar risiko chilling effect terhadap kebebasan berekspresi. Studi
perbandingan dengan undang-undang di Jerman menunjukkan betapa pentingnya
memiliki batasan hukum yang jelas dan prosedur yang jelas untuk melindungi hak
asasi manusia. Oleh karena itu, disarankan adanya reformulasi norma, peningkatan
kapasitas penegak hukum, serta partisipasi masyarakat dalam mengawal
implementasi norma agar tetap berada dalam koridor negara hukum demokratis.

Kata Kunci: Kepastian Hukum, Ujaran Kebencian, Restrictio Legis, Negara
Hukum, Kebebasan Berekspresi, UU ITE.



ABSTRACT

This research explores the legal certainty surrounding hate speech regulation in
digital spaces following the amendment of Law Number 19 of 2016 to Law Number
1 of 2024, particularly through Article 28 paragraph (2) and the addition of Article
27A. Although the revision was intended as a form of restrictio legis to safeguard
public order from the spread of SARA-based (ethnicity, religion, race, and inter-
group) hatred and social discord, the substance of the provisions has not fully met
the principle of lex certa in criminal law. The use of vague terms such as “hatred
content,” “hostility,” and “public unrest” without clear legal definitions creates
room for broad interpretation and potential misuse of authority. This study employs
a normative legal approach and is analyzed using the theory of legal certainty and
the concept of the rule of law. Findings show that the normative ambiguity
heightens the risk of a chilling effect on freedom of expression. Comparative
analysis with German regulation emphasizes the need for precise legal boundaries,
procedural transparency, and firm protection of human rights. Accordingly, the
study recommends normative reformulation, institutional capacity-building for law
enforcement, and active civic engagement to ensure that implementation remains
within the framework of a democratic rule-of-law state.

Keywords: Legal Certainty, Hate Speech, Restrictio Legis, Rule of Law, Freedom
of Expression, ITE Law.
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